Mutual Confidentiality and Non-Disclosure Agreement


This Mutual Confidentiality and Non-Disclosure Agreement (this “Agreement”) is made effective as of this ______ day of _________________, 2009 (the “Effective Date”) by and between __________________________, (“Company”), and Solutions Management Group International, LLC, (“SMGI”).

Recitals


WHEREAS, Company and SMGI each desire to review and discuss certain proprietary and confidential information of the other party in connection with their analysis of the possible business transactions (the “Transactions”); and


WHEREAS, Company and SMGI each desire that all of its confidential and proprietary information revealed to the other party be subject to the confidentiality and non-disclosure restrictions imposed by this Agreement.

Agreement


NOW, THEREFORE, in reliance upon and in consideration of the undertaking set forth herein, the parties, for themselves, their affiliates, their parent corporation, and their subsidiaries, agree as follows:


1.
Definitions.  In addition to terms defined in the text of this Agreement, the following terms shall have the following meanings.

(a)
“Confidential Information” includes both parties’ information of a commercial, proprietary or technical nature. Confidential Information includes, but is not limited to, the following, whether now in existence or hereafter created: (i) all information marked as "confidential" or similarly marked, or information that the Recipient should, in the exercise of reasonable judgment, recognize as confidential; (ii) all information protected by rights embodied in copyrights, whether registered or unregistered (including all derivative works), patents or pending patent applications, "know how,” trade secrets, and any other intellectual property rights of the Disclosing Party or Disclosing Party’s licensors; (iii) all business, financial or technical information of the Disclosing Party and any of the Disclosing Party’s vendors (including, but not limited to account numbers, and software licensed from third parties or owned by the Disclosing Party or its affiliates); (iv) the Disclosing Party’s marketing philosophy and objectives, promotions, markets, materials, financial results, technological developments and other similar proprietary information and materials; (v) all discussions, correspondence (including but not limited to: electronic correspondence, marketing materials, proposals, presentations, strategic memoranda and other materials, documentation and/or information related to and/or regarding the Disclosing Party’s business).

(b)
“Disclosing Party” means the party providing Confidential Information.

(c)
“Receiving Party” means the party receiving the Confidential Information. 


2.
Restrictions on Use. Receiving Party shall not, without the prior written consent of the Disclosing Party, (a) use any portion of the Confidential Information for any purpose other than the analysis, negotiation, performance and/or consummation of the Transactions.  Each party agrees that:  

(a)
it will hold the Confidential Information of the other party in the strictest confidence; 

(b)
it will exercise no less care with respect to the other party’s Confidential Information than the level of care exercised with respect to its own Confidential Information; 

(c)
it will not, without the other party’s prior written consent, copy or disclose to any third party any portion thereof; 

(d)
it will immediately notify the other party of any unauthorized disclosure or use, and will cooperate with the other party to protect all proprietary rights in and ownership of its Confidential Information; 

(e) it will restrict dissemination of the Confidential Information of the other party to only those representatives within or related to its organization (including officers, directors, employees, financial advisors, accountants or attorneys) who are directly involved in a Transaction, and who are bound by terms substantially the same to the terms set forth herein.  Neither party will disclose or use such Confidential Information to its commercial advantage or in any other manner except in the performance of this Agreement; and

(f) Confidential Information is and will remain the sole and exclusive property of the Disclosing Party and/or its affiliates or subsidiaries, as applicable.


3.
Exceptions.  The foregoing shall not prohibit or limit the Receiving Party’s use, disclosure, reproduction or dissemination of the Disclosing Party’s Confidential Information which:

(a)
is or becomes public domain information or material through no fault or breach on the part of the Receiving Party;

(b)
as demonstrated by the written records of the Receiving Party, was already lawfully known (without restriction on disclosure) to the Receiving Party prior to the information being disclosed to the Receiving Party by the Disclosing Party or any representative of the Disclosing Party;

(c)
has been or is hereafter rightfully furnished to the Receiving Party without restriction on disclosure by a third person lawfully in possession thereof;

(d)
has been independently developed, by or for the Receiving Party, without reference to the Confidential Information of the Disclosing Party; or

(e)
is required to be disclosed, but only to the extent required, by court order, or pursuant to applicable law, regulation or self-regulatory organization rules, provided that the Receiving Party notifies the Disclosing Party so that the Disclosing Party may have a reasonable opportunity to obtain a protective order or other form of protection against disclosure.  Notwithstanding any such compelled disclosure by the Receiving Party, such compelled disclosure will not otherwise affect the Receiving Party’s obligations hereunder with respect to Confidential Information so disclosed. 

It shall be presumed that any Confidential Information in the possession of the Receiving Party that has been disclosed to it by the Disclosing Party or any representative of the Disclosing Party is not within any of the exceptions above, and the burden is on the Receiving Party to prove otherwise by records and documentation.


4.
Right to Disclose.  Each party warrants that it has the right to disclose all Confidential Information which it has disclosed to the other party pursuant to this Agreement, and each party agrees to indemnify and hold harmless the other from all claims by a third party related to the wrongful disclosure of such third party’s information.  Otherwise, neither party makes any representation or warranty, express or implied, with respect to any Confidential Information.  Neither party shall be liable for indirect, incidental, consequential, or punitive damages of any nature or kind resulting from or arising in connection with this Agreement.


5.
No License. This Agreement shall not be construed as granting or conferring any rights to either party by license or otherwise, expressly or implicitly, to Confidential Information or any invention, discovery or improvement made, conceived or acquired prior to or after the Effective Date.


6.
Equitable Relief.  Each party agrees and acknowledges that any breach of this Agreement would cause the other party irreparable harm for which monetary damages would be inadequate.  Accordingly, either party will be entitled to seek injunctive or other equitable relief to remedy any threatened or actual breach of this Agreement by the other party, as well as monetary damages.


7.
No Commitment.  Nothing contained in this Agreement shall constitute a commitment by either party to the development or release of any future products and or programs, and, provided the provisions of this Agreement are strictly observed, nothing in this Agreement shall restrict a party in its efforts to improve its existing products and systems and/or to conceive and develop new products and systems.  Additionally, this Agreement does not constitute or imply commitment by either party to favor or recommend any product or service of the other party.


8.
Term and Termination. This Agreement will continue in effect until either party provides written notice of termination to the other party.  In the event of termination of this Agreement, the parties shall continue to hold the Confidential Information, in strict confidence until such time as the Confidential Information is returned or destroyed in accordance with Section 9, below. 


9.
Destruction of Materials.  Each party agrees that, upon the request of the other party to this Agreement, it will promptly, permanently, and irretrievably: (a) return or destroy, at the option of the requesting party, all originals and copies of all documents and materials it has received from the requesting party containing Confidential Information and Company’s Confidential Information; and (b) deliver or destroy, at the option of the requesting party, all originals and copies of all summaries, records, descriptions, modifications, negatives, drawings, adoptions and other documents or materials, whether in writing or in machine-readable form, prepared by it or prepared under its direction or at its request from the documents and materials referred to in Section 9(a) above.


10.
No Warranty.  NO WARRANTIES ARE MADE BY EITHER PARTY UNDER THIS AGREEMENT.  ANY INFORMATION DISCLOSED UNDER THIS AGREEMENT IS PROVIDED “AS IS,” AND WITHOUT ANY WARRANTY, WHETHER EXPRESS OR IMPLIED, REGARDING ITS ACCURACY, COMPLETENESS OR PERFORMANCE.


12.
Severability.  If any provision of this Agreement is held to be illegal, invalid or unenforceable under present or future laws effective during the term hereof, such provisions shall be fully severable; this Agreement shall be construed and enforced as if such severed provisions had never comprised a part hereof; and the remaining provisions of this Agreement shall remain in full force and effect and shall not be affected by the severed provision or by its severance from this Agreement.


13.
Waiver.  No waiver of any provisions or of any right or remedy hereunder shall be effective unless in writing and signed by both party’s authorized representatives.  No delay in exercising, or no partial exercise of any right or remedy hereunder, shall constitute a waiver of any right or remedy, or future exercise thereof, nor shall any such delay or partial exercise change the character of the Confidential Information as such.


14.
Notices. All notices pursuant to this Agreement shall be in writing, shall either be delivered by hand, sent via telecopy or overnight delivery or by certified or registered mail.


15.
Miscellaneous.  This Agreement shall be governed by the laws of the State of Illinois.  The parties agree that venue for any action arising out of or relating to this Agreement will be in a state or federal court sitting within the State of Illinois.  Company hereby consents and submits to the personal jurisdiction of said courts for that purpose and hereby specifically waives any other jurisdiction.  This Agreement shall be binding upon, and shall inure to the benefit of, the parties and their respective successors and assigns, provided, that this Agreement may not be assigned by either party without the express written consent of the other party hereto.  This Agreement may not be amended except in writing signed by both parties. This Agreement may be executed in one or more counterparts, each of which shall be deemed to be an original copy of this Agreement and all of which, when taken together, shall be deemed to constitute one and the same Agreement.  A copy of an executed signature page to this Agreement delivered by either party hereto via telecopy or electronic form shall be deemed effective on the date of such delivery.


IN WITNESS WHEREOF, the duly authorized representatives of the parties hereto have executed this Agreement.

	[insert company name]

By: _______________________________

Name: _____________________________

Title: ______________________________
	Solutions Management Group International, LLC

By: _________________________________

Name: ______________________________

Title: _______________________________
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